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SUMMARY

In this Notice of Inquiry, the Commission has

suggested several revisions to the children's programming rules

which would have the unintentional effect of diminishing the

quality of children's television, stiflng innovation and, as a

consequence, actually disserving the objectives of the CTA.

The Stations sympathize with the Commission's desire to enhance

the educational and informational value of children's

programming, but urge the Commission not to overreact to the

scattered instances in which certain non-educational programs

have been used to satisfy the children's programming

requirements.

The vast majority of broadcasters comply with the

letter and spirit of the CTA. Therefore, instead of imposing

arbitrary standards upon broadcasters, the Commission should

continue to allow them to exercise reasonable, good faith

discretion as to the type and amount of children's programming

they air to comply with the CTA and accompanying FCC

regulations.

Broadcasters possess unique knowledge regarding the

programming which will interest and educate the children in

their communities. The programming benchmarks suggested in

this Notice of Inquiry, however, would substitute the

Commission's judgment for that of local broadcasters. They



would force stations to withdraw expensive high-quality

programs and halt innovative, local productions so that they

can afford a sufficient number of programs. They would have a

chilling effect on the creation of short-segment programs which

grab children's attention and provide opportunities for local

production and experimentation. And by requiring that stations

rely upon "primarily-educational" programming to satisfy their

obligations, they would result in educational children's

television programs which children refuse to watch.

The Commission should remain faithful to congressional

intent and its own experience by leaving programming decisions

which are central to the broadcaster's expertise and function

to the good faith and reasonable discretion of the

broadcaster. The lockstep requirements suggested by the

Commission would prevent broadcasters from airing the

high-quality, innovative programming which truly serves the

needs of the children in their communities. As a consequence,

these requirements would frustrate the CTA's goal of educating

and informing the nation's children.
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The television stations listed in Attachment A (the

"Stations") submit these Comments in response to the

Commission's Notice of Inquiry, Policies and Rules Concerning

Children's Television Programming (reI. Mar. 2, 1993). In the

Notice of Inquiry, the Commission asked whether, and to what

extent, its children's programming rules should be revised to

clarify the amount and type of programming required to meet the

"educational and informational" needs of children under the

Children's Television Act ("CTA").

The Stations are sensitive to the Commission's concern

that some broadcasters may have claimed that programs which are

not remotely educational or informational fulfill their

children's programming obligations. But the Stations urge the

Commission not to overreact to these scattered abuses by

imposing arbitrary standards upon all broadcasters. Such

standards may ease the Commission's regulatory burden, but will

fail to serve the interests of children, or the public interest

underlying the CTA.



To carry out the CTA's goals, the Commission must

assure that broadcasters air high-quality programming which

helps to inform and educate the nation's children. The

Commission will facilitate high-quality programming by

continuing to respect the good faith, reasonable exercise of

editorial discretion as to the amount and type of programming

broadcasters air to comply with the CTA and accompanying

regulations. In contrast, the establishment of programming

minima -- whether for total amount of programming or for length

of individual programs -- may diminish the quality of

programming. Stations burdened by arbitrary quantity

requirements will not be able to afford expensive, high-quality

programs or to produce innovative, local programs.

Furthermore, blind emphasis upon standard-length and

"primarily-educational" programming may have the perverse

effect of requiring broadcasters to air a steady supply of

programming which fails to capture the attention of children,

and thus fails to educate or inform them.
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I. THE COMMISSION SHOULD REMAIN FAITHFUL TO CONGRESSIONAL
INTENT AND PROTECT THE QUALITY OF CHILDREN'S
TELEVISION BY ALLOWING BROADCASTERS TO EXERCISE
REASONABLE AND GOOD-FAITH DISCRETION IN THEIR
PROGRAMMING DECISIONS

Congress and the courts have long recognized the

importance of protecting broadcasters' editorial discretion, ~I

even in the context of the CTA. ZI Thus far, the Commission

has remained faithful to Congress' vision of editorial

discretion in the specific context of children's programming.

Whe~ promulgating the current children's programming rules, for

instance, it refused to require broadcasters to target specific

segments of the child audience, reasoning that "imposing such a

requirement would contravene the legislative intent to afford

broadcasters maximum flexibility in determining the 'mix' of

programming they will present to meet children's special

II ~ Columbia Broadcasting Sys., Inc. v. Democratic Nat'l
Comm., 412 U.S. 94, 110 (1973) ("Congress intended private
broadcasting to develop with the widest journalistic freedom
consistent with its public interest obligations")i National
Black Media Coalition v. FCC, 589 F.2d 578, 581 (D.C. Cir.
1978) ("The [Communications] Act provides broadcasters with
broad programming discretion and prohibits the Commission from
exercising the power of censorship").

ZI ~ H.R. Rep. No. 101-385, 101st Cong., 2d Sess. 12,
reprinted in 1990 U.S. Code Congo & Admin. News 1605, 1616
("[The CTA] does not exclude any programming that does in fact
serve the educational and information needs of childreni rather
the broadcaster has discretion to meet its public service
obligation in the way it deems best suited").
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needs." ~/ Nevertheless, the Commission now suggests

substituting its own judgment for that of broadcasters

regarding the appropriate mix of children's programming. ~/

The Commission lacks the first-hand knowledge of

individual communities necessary to determine the appropriate

amounts and types of children's educational programming.

Broadcasters, on the other hand, know what type, quantity and

length of programming



effect of reducing the overall quality of children's

programming.

II. THE SUGGESTIONS OFFERED IN THE COMMISSION'S NOTICE OF
INQUIRY MAY ACTUALLY REDUCE THE LEVEL OF QUALITY
PROGRAMMING AVAILABLE TO CHILDREN

The three major suggestions contained in the

Commission's Notice of Inquiry -- involving programming

benchmarks, longer programs and non-entertainment

programming -- will fail to serve the interests of the CTA. It

is certainly easier for the FCC to count the amount and length

of programming offered by broadcasters than to engage in

subjective evaluations regarding the fulfillment of children's

programming obligations; however, the suggestions simplify the

FCC's regulatory responsibilities to the detriment of quality

children's programming. Because these suggestions would

supplant broadcasters' editorial discretion with Commission

judgment, despite the absence of clear and substantial public

interest benefits, they must be rejected. ~/

~/ ~ Report and Order, Formulation of Policies Relating to
the Broadcasting Renewal Applicant, 66 F.C.C.2d 419, 428
(1977), aff'd sub nom. National Black Media Coalition v. FCC,
589 F.2d 578 (D.C. Cir. 1978).
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A. Minimum Children's Programming Standards Would
Force Broadcasters To Elevate Quantity Over
Quality of Programming

In its Notice of Inquiry, the Commission suggested

establishing a children's programming benchmark, below which

all children's programming efforts would be subject to

heightened scrutiny during the renewal process. 2/ Until now,

the Commission has avoided imposing minimum criteria in

deference to congressional wishes. ~/ Congress explicitly

stated, "the Committee does not intend that the FCC interpret

this section as requiring or mandating a quantification

standard governing the amount of children's educational and

informational programming that a broadcast licensee must

broadcast." fl/

The Commission should continue to avoid imposing

minimum criteria precisely because, as the Commission has

previously recognized, quantitative programming standards are

"a simplistic, superficial approach to a complex problem." 1..0./

2/ Notice of Inquiry at 5.

~/ ~ Report and Order, 6 FCC Rcd at 2115.

fl/ H.R. Rep. No. 101-385, 101st Cong., 2d Sess. 17, reprinted
in 1990 U.S. Code Congo & Admin. News at 1622.

lQ/ Formulation of Policies Relating to the Broadcasting
Renewal Applicant, 66 F.C.C.2d at 429 (rejecting the
establishment of minimum percentages of local news and public
affairs programming in comparative renewal proceedings).
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Quantitative standards would force broadcasters to focus their

attention and resources upon the amount of children's

programming aired, yet the Commission has never found that

sheer quantity of programming fulfills its traditional policy

objectives. ll/ Indeed, Ita station with programs addressing

public issues and aired during high viewership time but

amounting to only three percent of its weekly programming may

be doing a superior job to a station airing six percent

non-entertainment programming, little of which deals with

community issues and which is broadcast when the audience is

small." 12/

A mere increase in children's programming will not

improve the overall educational value of that programming

because there is no "direct nexus" between increased quantity

and improved licensee performance. ~/ In reality, the burden

of minimum programming requirements may have the consequence of

undermining quality, as broadcasters are forced to abandon

expensive, high-quality offerings in order to acquire enough

11/ Report and Order, Revision of Programming and
Commercialization Policies, 98 F.C.C.2d 1076, 1090 (1984).

lZ/ Id. n.49j accord Office of Communications of the United
Church of Christ v. FCC, 707 F.2d 1413, 1433 (D.C. Cir. 1983).

~/ Revision of Programming and Commercialization Policies, 98
F.C.C.2d at 1076.
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programming with their limited resources to meet the minimum

standards. The burden may also result in bland uniformity by

causing broadcasters to sacrifice expensive local programming

efforts for less expensive nationally syndicated programs.

Ultimately, the elimination of quality programming in favor of

greater quantity may result in inferior programming, as the

Commission previously recognized in its 1984 Revision of

Programming and Commercialization Policies. 14/

Not only would quantitative requirements sacrifice the

quality of children's programming, but they would infringe

unnecessarily upon journalistic freedom. ~/ Broadcasters must

be given the opportunity to exercise discretion as to the

precise amount of children's programming they offer, as long as

they exercise this discretion reasonably and in good faith.

The Commission cannot escape these objections by

claiming that any minimum standards it establishes will not

serve as a litmus test for renewal or rejection, but will only

signal the need for more intense scrutiny of renewal

applications. ~/ The Commission itself recognizes the

tendency of processing guidelines to assume the force of rules

~/ 98 F.C.C.2d at 1090 n.49; ~ supra p.? and note 12.

~/ 98 F.C.C.2d at 1090.

lQ/ Notice of Inquiry at 5.
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in the eyes of broadcasters. 17/ Logic also confirms this

tendency; no broadcaster would voluntarily subject its renewal

application to intense scrutiny, no matter how exceptional its

children's programming.

B. An Emphasis On Standard-Length Programming Will
Stifle Innovative and Effective Forms of
Educational Programming

In its Notice of Inquiry, the Commission suggested

that broadcasters place primary reliance upon standard-length

programming rather than shorter-segment programming to fulfill

their children's programming obligations. ~/ Like the

suggestion to impose minimum quantity requirements, this

approach elevates the quantity of programming -- its

duration -- over its quality. It also supplants the editorial

discretion of the broadcaster with the Commission's judgment in

a realm which is central to the broadcaster's function and

expertise. While the Commission's suggestion seeks to

deemphasize short-segment programming, it may have a chilling

12/ Id. at 5-6; Formulation of Policies Relating to the
Broadcasting Renewal Applicant, 66 F.C.C.2d at 427 (explaining
that guidelines for determining substantial performance in
renewal proceedings are likely to be adopted as minimum
requirements by all licensees).

~/ Notice of Inquiry at 4-5. At present, the Commission
simply requires licensees to offer "some" standard-length
children's programming. Memorandum Opinion and Order,
Children's Television Programming, 6 FCC Rcd 5093 (1991).
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effect upon the majority of short-segment programs, because

broadcasters may fear that airing any such program

overemphasizes the format and will not result in credit for

meeting CTA obligations.

Yet broadcasters may reasonably conclude that shorter,

innovative programming better meets the needs of their young

viewers than standard-length and standard-fare programming.

Short-segment programming can command the attention of children

more successfully than many longer programs. Furthermore, the

short-segment format offers local and national producers alike

the opportunity to experiment with innovative programming,

experimentation which might be too risky if producers were

confined to the expensive, standard-length format. Indeed, the

Commission has recognized the often-superior educational value

of short-segment programming. ~/

The experience of the Stations bears out the

Commission's findings. The high-quality short-segment

children's programming the Stations air is creative, is

frequently produced locally, and captivates the attention of

~/ ~ Memorandum Opinion and Order, 6 FCC Rcd at 5101
(finding that children actually watch short-segment programs);
Report and Order, 6 FCC Rcd at 2115 (noting that short-segment
programming "is well suited to children's short attention spans
and can often be locally produced with acceptable production
quality").
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children. A local production by one of the Stations provides a

pointed example of successful short-segment programming. In

addition to an already-full plate of educational children's

programming, the station produces brief newscasts which paint

current events in a fun and interesting light for children.

The station airs these newscasts on Saturday mornings when many

children tune into the station. The station intends to

continue producing these valuable newscasts, but it may lack

the resources to do so if it is forced to carry a significant

portion of standard-length programming. This effort

exemplifies the type of programming that the CTA sought to

cultivate -- it captures the attention of a large number of

children and informs them in the process. The Commission

cannot contend honestly that this type of programming fails to

satisfy a broadcaster's obligations under the CTA or that, at

best, it must be relegated to "secondary" status.

The Commission must not ignore logic, the experience

of broadcasters, and its own prior findings by demanding

primary reliance upon standard-length programming. While

easing the process of "proving" compliance with the CTA, such

an emphasis will crush innovation, discourage local programming

and, ultimately, disinterest children. Broadcasters must be

able to exercise their discretion as to the appropriate length

of the children's programming they air, provided they offer

- 11 -



"some" standard-length programming in keeping with current

requirements. 1Q/

C. An Effort To Divorce Entertainment From
Educational Programming Will Alienate The
Children Intended To Benefit From The Programming

Finally, the Commission has suggested that the primary

objective of children's programming should be educational and

informational, while entertainment should be only a secondary

and implicit goal. 21/ The placement of primary reliance upon

educational and informational programming may have a chilling

effect upon any attempts to add entertainment value to

educational programming. Programmers may err on the side of

limited entertainment to ensure that the FCC considers their

programs "primarily educational." However, broadcasters must

retain the entertainment aspects of children's television if

they want to air programming which children actually watch.

Children simply have too many choices available to endure

programming which fails to entertain them. While efforts to

increase the educational content of children's programming are

laudable, the CTA's primary goal of educating the nation's

2Q/ ~ Memorandum Opinion and Order, 6 FCC Rcd at 5093.

~/ Notice of Inquiry at 5.
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children will be frustrated if no children watch the resulting

programming.

Moreover, it is impossible to dichotomize education

and entertainment as the Commission has suggested. Congress

envisioned a fusion of education and entertainment in

television, finding that "television can assist children to

learn important information, skills, values and behaviors,

while entertaining them and exciting their curiosity to learn

about the world around them." 22/ The methods of educating

children are infinite; entertainment may serve as one of many

tools of education. Thus, "primarily-educational" children's

programming, like the term "children's programming" itself,

eludes definition, because "no one can set boundaries to the

fantasy of a child's world." ~/ Yet the Commission suggests

imposing precisely such arbitrary boundaries on educational

children's programming by excluding entertainment programming

from the definition. This would limit the potential of

television as an educational tool and frustrate the goals of

the CTA. Therefore, the Stations urge the Commission to view

22/ Pub. L. No. 101-437 § 101 (emphasis added). Congress
suggested that any programming which serves children's
cognitive/intellectual or social/emotional needs would qualify
as educational programming. Notice of Inquiry at 2.

Zl/ National Ass'n of Indep. Producers & Distribs. v. FCC, 516
F.2d 526, 539 (2d Cir. 1975).
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educational programming broadly and leave decisions regarding

the precise types of educational children's programming to be

aired to the good faith and reasonable discretion of

broadcasters.

III. CONCLUSION

The Stations sympathize with the Commission's

concerns. Programs such as "The F1intstones" and "G.I. Joe" do

not fulfill the obligations of the CTA, and the Stations do not

suggest that the Commission blindly approve such programming.

The Stations merely urge the Commission to remain faithful to

legislative intent by avoiding quantitative standards which

ultimately thwart innovation, quality and education.

The Commission may find it easier to police black and

white rules concerning the levels and types of children's

programming which fulfill the CTA and accompanying FCC

regulations; however, rules, such as those suggested in the

Notice of Inquiry, which prevent broadcasters from responding

to the unique needs of the children in their communities will

ultimately frustrate the goals of the CTA. Therefore, the

Stations urge the Commission to respect broadcasters'

journalistic discretion in their central programming decisions

- 14 -



and thus to discard consideration of rules which would impose

programming benchmarks, emphasize standard-length programming

and encourage programming in which entertainment is only the

secondary goal.

Respectfully submitted,

HOGAN & HARTSON

Attorneys for the 36
Stations Listed in
Attachment A

May 7, 1993
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KBSD-TV
KBSH-TV
KBSL-TV
KEYT-TV
KFYR-TV
KGAN(TV)
KMOT-TV
KOVR-TV
KQCD-TV
KSTS(TV)
KTMD(TV)
KTVO-TV
KUMV-TV
KVDA(TV)
KVEA(TV)
KWCH-TV
WATM-TV
WAXA-TV
WCFT-TV
WDAM-TV
WETM-TV
WGGB-TV
WGME-TV
WHTM-TV
WICS(TV)
WKAQ-TV
WLOS(TV)
WLUC-TV
WNJU(TV)
WPBN-TV
WSCV(TV)
WSTM-TV
WSYX(TV)
WTMJ-TV
WTOM-TV
WWCP-TV

ATTACHMENT A

Ensign, KS
Hays, KS
Goodland, KS
Santa Barbara, CA
Bismarck, ND
Cedar Rapids, IA
Minot, ND
Stockton, CA
Dickinson, ND
San Jose, CA
Galveston, TX
Kirksville, MO
Williston, ND
San Antonio, TX
Corona, CA
Hutchison, KA
Altoona, PA
Anderson, SC
Tuscaloosa, AL
Laurel, MS
Elmira, NY
Springfield, MA
Portland, ME
Harrisburg, PA
Springfield, IL
San Juan, PR
Asheville, NC
Marquette, MI
Linden, NJ
Traverse City, MI
Ft. Lauderdale, FL
Syracuse, NY
Columbus, NC
Milwaukee, WI
Cheboygan, MI
Johnstown, PA


